Noteworthy issues raised in the complaints handled by the Human Rights Department in 2011

The choice between freedom and security is an old and current dilemma regarding the stance the state takes towards its citizens. The Ombudsman examines numerous complaints each year which deal with matters of immigration, policing or correctional institutions. The common element in these cases is, on the one hand, state coercion and, on the other, guarantees for the protection of individual and collective rights. Moreover, in recent years, the complaints received often address both security concerns and infringements of the right of freedom: some citizens accuse the state for inadequate policing and some others for abuse of power. In response to these complaints the Ombudsman constantly strives to convince the police and the citizens, that freedom and security, as public goods, could be secured through a combined and balanced protection, within a framework of principles and rules of law.

Detention of foreign nationals

Confronting the issue of mixed immigration flows has been, in the past decade, one of the most significant problems faced by Greece as a country of first entry in the European Union. Indeed, the volume of immigration flows is such that it has led to a series of malfunctions and problems in the Greek administration. It simultaneously has had a severe impact on the treatment of these persons, especially with regard to the terms and conditions of their detention, under the auspices of the framework of return procedures of foreigners to their country of origin. 

The detention conditions of foreign nationals in Greece have been the subject of numerous reports by relevant organizations and international bodies. It is certainly true that the existing detention conditions do not credit Greece or Europe. In the “M.S.S. vs Belgium and Greece” case which was heard by the European Court of Human Rights in Strasbourg in 2011, the Court not only ruled that the detention conditions of foreign nationals in Greece contravenes article 3 of the European Convention on Human Rights, but it also deemed that the return of foreigners to Greece, in compliance with Regulation Dublin II, constitutes an infringement of the aforementioned provision of the ECHR. 

The Ombudsman’s own assessments on this issue have ensued from on–site investigations which the Authority performed in detention centres and camps throughout Greece, on a regular basis, for over a decade. 

The main findings of an on-site investigation by the Ombudsman in the detentions centres of Evros area in March 2011, can be summarized by the following conclusions: 

●
The practice of imposing administrative deportation and detention to foreigners who have entered the country illegally is applied unconditionally and in most cases up to the maximum detention time, i.e. up to six months. (Detention time varies depending on the pressure and volume of incoming foreigners in the area). 

●
Overpopulation (at the time of the visit, the number of prisoners amounted to three times the capacity of the sites). 

●
Criminal prisoners are held in the same areas with those detained under administrative expulsion orders. 

●
Men, women and children are often detained in the same areas. 

●
Lack of fresh open-air exercise of prisoners 

●
Limited health care or psychological support 

●
The detention centres lack adequate infrastructure and are unsuitable even for short-term detention: 

-lack of ventilation and lighting 

-non-compliance with the rules of hygiene and cleanliness 

-shortage of basic essential items (sanitary ware, bed sheets) 

-insufficient cleaning services and/or feeding 

In view of this situation, the Greek state submitted to the European Commission a specific action plan in 2010, which it is attempting to implement with the help of the Commission. In the context of this plan, law 3907/2011 was adopted. Its provisions provide for: 

a)
the creation of an Asylum Service, 

b)
the creation of a Service of First Screening, 

c)
the operation of Detention Centers for foreigners under the aegis of the Hellenic Police and 

d)
incorporation of Directive 2008/115/EC regarding the return of foreigners. 

A provision in the aforementioned law assigned the Ombudsman with the responsibility of overseeing the operation of an external monitoring system of the forcible removal procedures. The assignment of this responsibility, although in terms of substance is not unfamiliar to our Authority, opens up an area for more active involvement on the critical issue of returns of foreign nationals and detention conditions. 

Immigration and Policing of the Historical Centre of the City of Athens

The Ombudsman regards immigration as primarily a human rights protection issue, without, however, ignoring its other parameters, especially the ones which deal with the issue of security and social cohesion. For example, intervening in the case regarding the degradation of the historical centre of Athens, the Ombudsman attempted to establish a balance between security requirements and safeguarding human rights. To this end the Ombudsman proposed a number of measures to be adopted, such as the implementation of special police plan which had to be tailored to the local conditions; reconstitution of the local administration Crime Prevention Councils; offering social welfare assistance to the foreigners living in the area; granting special residence status to foreigners who could not be returned to their country of origin; reorganization of the asylum seekers reception system, combating human trafficking and general improvement of living conditions.

Implementation of the “Voluntary Repatriation Programme” 

Following the investigation of a case pertaining to the arrest of a foreign national, due to a pending judicial deportation decision, after he appeared at the Attica Aliens Directorate in order to request his participation in the “Voluntary Repatriation Programme”, the Ombudsman expressed concern about the structure and implementation of the programme. In this particular case, the arrest resulted in a new prison sentence without parole for the complainant. Given the fact that the vast majority of potential beneficiaries of this programme are foreigners who have either entered the country illegally or who, for whatever reason, have not renewed their residence permit, and as a result may face administrative or judicial deportation measures, the aforementioned practice by the police puts in danger the whole programme. This stance of the police negates the aim of the programme and/or prevents its proper execution. The Ombudsman recommended that in cases where there is a previous criminal or judicial procedure pending for the individual who wishes to partake in the programme, the relevant authorities should either abandon or suspend it.

Organisational Malfunctions’ of Police Authorities

The central police authorities are assigned, according to the law, with an advisory role in the procedure of issuance of long-term residence permits to foreign nationals. They inform the competent Aliens Department about the status of the applicant, as far as his profile on issues of public order and security is concerned. However, the lack of staff in the police departments responsible for offering this opinion, in conjunction with the large number of cases they are expected to review, which amount to hundreds of thousands per year, has resulted in inordinate delays in the granting or renewal of residence permits.

The same organisational inefficiencies are observed in the procedure for acquisition of Greek citizenship. In this procedure too, the competent police departments are required to offer their opinion on whether the applicants pose a threat to pubic safety and order. Despite the fact that the law sets a specific time-frame within which the procedure must be completed, in practice, the Regional Aliens Directorates do not issue decisions without the police’s opinion. Thus, the delays in obtaining police’s opinion results in an acute form of maladministration since the final decision or completion of the assessment of citizenship applications remain dormant for years.  

Significant problems persist in the operation of the Aliens Directorate of Attica due to serious staff shortages and particularly in the Department of Immigration and Asylum. Despite measures that have been adopted to ameliorate the situation, access to the asylum procedure and specifically the part of the process of receiving and reviewing asylum requests, remains highly problematic.

Abuse of Power by the Police

The Ombudsman has dealt with a number of complaints related to arrests and detention, under the suspicion of illegal activities, of individuals participating in demonstrations. An indicative case was that of a journalist who was brought to the police station, consequently was detained and finally arrested for videotaping police officers during a demonstration. The conditions under which the seizure and possibly the destruction of relevant audiovisual material he had obtained are still under investigation. 

The Ombudsman continues to receive complaints concerning unjustified detention for reasons of identification, despite the fact that in some cases the detainees had their ID card on them and presented it to the police. Reports regarding difficulties encountered by the detainees in terms of their access to legal assistance and in communicating with their lawyers are also being examined. 

Use of Chemical Agents against Protesters

In 2011 numerous complaints concerning the extensive use of chemical agents (tear gas) by the police against protestors were lodged with the Ombudsman. Addressing the Greek Police, the Ombudsman reiterated that the ambiguity of the relevant provisions may have given the police latitude in interpreting them and in assessing the necessity and/or the effectiveness of their use. However, they do not exempt the police from the obligation to justify and be accountable for the legality of their actions. Especially in regard to the legality of policing crowds, the Ombudsman reiterated that police activity presupposes a comprehensive justification of restrictions of collective expression, on the basis of the principles of proportionality, of necessity and of suitability. In addition, there has to be adequate warning of the masses and availability of escape routes for them, while the use of moderate force or of chemical agents must be applied only as a measure of last resort.

Equally problematic remains the question of the implications of extensive use of chemical agents, i.e. tear gas, on public health. The police, in collaboration with the General Chemical State Laboratory, should obtain and utilize Safety Data Sheets which record the chemical composition of the chemical agents used. The knowledge of the possible effects of the substances used could best ensure that a critical balance is established between the two conflicting goods at stake (i.e., security and health), thus determining, in part, the principle of proportionality. 

The Ombudsman requested detailed information about the intensity of the use of chemicals agents, the extent to which these materials were used indiscriminately against unsuspecting citizens, without prior warning and adequate access to escape routes. The Ombudsman also asked to be informed about the use of these agents in areas away from trouble spots, the type and quantity of tear gas utilized during the specific time and place, the chemical’s composition of the particular product and the threat it presented to public health. In response, the Central Police Authority invoked a report by the General Chemical State Laboratory, which listed the contents of the chemical agents used, leaving, however, unanswered the other issues and questions raised by our Authority.

Competence of Public Registrars to Verify the Legality of Performed Marriages

In investigating complaints of foreign nationals concerning denial or delay of Municipal Registrars to record legally performed marriages, the Ombudsman discovered that many Registrars, based on informal instructions by the Ministry of the Interior, carried out additional checks on the validity of the marriages. For this purpose they demanded the resubmission of “celibacy certificates”, which the foreigners had already submitted in order to acquire the marriage licence, in order to verify their authenticity and consequently the validity of the marriage. However, the competent body responsible for determining the legality of the marriage is, according to the law, the Municipality that issues the marriage license. The Registrar competence on this subject is only to register the marriage and not to examine either its validity or the documents on whose basis it was performed. Only when there is a judicial decision pertaining to the validity of the marriage itself, is the Registrar obliged to carry it out. 

In another case, whereby a circular issued by the Ministry of Interior denied the right of asylum seekers to marry, the court ruled that this was contrary to national and European law. According to the court decision, asylum seekers have the right to marry in their host country. However, a presupposition for obtaining a marriage license from the municipality is the confirmation from the embassy or consulate of the applicant (or by other for the specific country competent service), that there is no official obstacle to him/her marrying. Asylum seekers who can obtain such certificate from the proper authorities may marry. 

